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THE OMBUDSMAN 


MR. SPEAKER: 


I have the honour to submit a report outlining the work of my office 
during the four month period from my appointment on September 1, 1967, to 
December 31, 1967. 


Cases Handled 


During the four month period 216 complaints were received. The following 
table shows the number received each month. 


Submitted before Ombudsman assumed office - - - - 30 
Heo September, =) gy ee ie re pie) eae eee 
CtObet Lh en ee a ETE See nee ae), CL Og aT.) 
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Of these 216 complaints, after preliminary study or enquiry, 46 were 
not proceeded with as being either “Declined” or considered outside the juris- 
diction of the Ombudsman under Section 11(1) of The Ombudsman Act, 1967. 
Ten complaints were “Discontinued”, “Declined”, or found to be outside the 
jurisdiction of the Ombudsman under Section 12(1)(a) and (b), and Section 12(2). 


Of those not proceeded with, several were “Discontinued” when 
preliminary investigation revealed the failure to follow existing rights of appeal 
or review. Others were declined, being complaints against cities and towns and 
therefore outside the jurisdiction of the Ombudsman. One such case was 
declined as the subject matter of the complaint was then before the Courts. 
Others were declined as being within the field of personal or business disputes 
for which there were appropriate channels of review and appeal, but not 
within the jurisdiction of The Ombudsman Act. 


Twenty-one cases were “Declined” or “Discontinued” when investigation 
revealed them to be outside the jurisdiction of the Act under Section 14(1)(a) 
and (b), 14(b)(i), (ii) or (ii). Ten complaints were abandoned by the complainant, 
either by failure to answer correspondence, settlement of the complaint by 
other means, or by the exhibition of a complete lack of interest in any further 
investigation or action. One complaint was “Withdrawn”, and one received 
“Unsigned”. One case was shown as “Unfounded” where the complainant, who 
was personally interviewed, was obviously mentally disturbed. He made a 
claim for an informant’s reward from the Royal Canadian Mounted Police, 
alleging that he had provided information of a security nature to a senior officer 
of the R.C.M.P. in a particular case. I was personally well aware that the officer 
in question had retired from the Force years before the particular case arose. 


Cases Investigated 


Of the remaining cases, 29 were fully investigated and 97 were still under 
investigation or awaiting investigation at the end of the calendar year. 
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Of the 29 cases, 18 were found to be “Not justified”, and the complainants 
were informed accordingly. A few of the complainants did not willingly accept 
the decision, but others expressed appreciation of the investigation. 


Eleven cases, where I considered the complaint justified, have been 
rectified to the satisfaction of the complainant, either by Departmental action, 
or by the Ombudsman’s office being able to provide the complainant with infor- 
mation which was of assistance to him, even though his request did not neces- 
sarily fall directly within the jurisdiction of the Ombudsman. 


A summary of 12 cases is given at the end of the report (Appendix I). 
These have been selected to indicate the variety of complaints received, and 
the several decisions that were arrived at. 


A statistical table of all complaints received will be found in Appendix II. 
A text of the Sections of the Act referred to in Appendix II, will be found in 
Appendix III. 


I suggest that at this early stage, these statistics should not be regarded 
as indicating a pattern for the future, nor should the classifications be regarded 
as significant of any trend. These figures are composed of the results of only 
4 months’ operations. The number of cases under investigation therefore, is 
considerably higher, in my view, than it should be in future reports. Many of 
these cases require several weeks or months to complete; and over a 12 month 
period the proportion of cases under investigation should decrease, and those 
completed should increase. 


Furthermore, other than for secretarial staff, I have been working alone 
on all the investigations, while at the same time organizing a new office, without 
precedent in this country. 


Applications for the position of a Solicitor and Investigator are now 
being received, and it is expected these positions will be filled in the near 
future. These appointments will enable me to fulfill, what I regard as a prime 
requirement of the Ombudsman’s office: prompt attention to complaints. 


General Comments 


I commenced my duties on September Ist in temporary accommodation 
at the Legislative Building. New offices in the Centennial Building, Edmonton, 
were occupied in early October. The location of the office of the Ombudsman 
in a commercial office building, rather than in a Government building, does 
much to prevent misconceptions about the status of the position. 


It had been intended to spend some considerable time in visiting all 
Ministers, Deputy Ministers and Senior Officials in order to acquire a knowledge 
of the operations of the various Government Departments and Agencies. 
However, among the complaints already awaiting attention when I assumed 
office, were several pressing ones which called for early attention. I was there- 
fore unable to make as full and advanced a study of departmental functions and 
the Statutes of the Province as I would have liked. This is being done as time 
permits and will be accelerated when additional staff has been secured. 
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Acknowledgments 


I had the good fortune to be in England last June and spent a morning 
with Sir Edmund Compton, the British Parliamentary Commissioner for 
Administration. 


Sir Edmund had been through the process of organizing his office not too 
long before, and the advice which he was able to give me has proven invaluable. 
It is safe to say that the opportunity to hear from him at first hand his own 
experiences, and the methods which he had evolved to carry out his functions, 
has saved me many days of experimenting and testing. 


Prior to coming to Alberta, I met Mr. Alfred Bexelius, Justitie-ombudsman 
for Sweden. 


I attended an address which he gave at Expo and was fortunate to have 
a most helpful discussion with him before and after his address. 


I received an introduction to Sir Guy Powles, the New Zealand 
Ombudsman, and I wrote to him. He was kind enough to send me a very full 
reply which has been extremely valuable. I also received copies of all his Annual 
Reports, and as the Alberta Act so closely follows the New Zealand Act, these 
reports are particularly useful as reference works. To these three gentlemen, I 
am most grateful. 


New Brunswick has now followed Alberta with the appointment of the 
second Ombudsman in Canada, Dr. W. T. Ross Flemington. He was appointed 
in October. We have been in correspondence on a number of matters of mutual 
interest, and Dr. Flemington expects to visit Edmonton in the near future for 
more extended discussions. 


Research 


A number of requests have been received for information on the functions 
and methods of the Ombudsman in Alberta, from Universities, post-graduate 
students, solicitors and interested organizations. A few have been received 
from State Committees in the United States, where the appointment of an 
Ombudsman is under consideration. These have all been replied to and copies 
of the Alberta Act provided. 


A number of pamphlets, papers and books have been obtained gratuitously 
and now form the nucleus of a small reference library in the Ombudsman’s 
office. Other authoritative works are being ordered and arrangements are being 
made to secure Annual Reports of Ombudsmen in other countries. 


Legislation 


Although it is too early to come to any firm conclusions, no difficulty 
has been experienced with the interpretation of the various Sections of The 
Ombudsman Act. There were some queries from the press about a seeming 
conflict between Section 19(1) (Secrecy), and Section 26(2)(a) and (b) (Publicity), 
but I have received legal opinion which satisfies me that no real conflict exists. 
A number of the Sections of the Act, have, of course, not yet been brought into 
use or tested, but so far the Act is working well. 
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My attention was drawn to a Judgment in the Appeal Court of Alberta 
by the Chief Justice in the case of Regina (Provincial Treasurer) vs The 
Workmen’s Compensation Board and the City of Edmonton. The case is reported 
in Western Weekly Reports N.S. Volume 42, 1963, commencing at page 226. It 
was held that The Workmen’s Compensation Board was not an Agency of the 
Government of Alberta. 


As The Ombudsman Act was subsequent legislation, I sought legal 
opinion regarding the application of this Judgment to the meaning of the word 
“Agency” in Section 11(1) of that Act. The opinions I have received are that 
The Workmen’s Compensation Board is not an Agency of the Government 
within the meaning of Section 11(1). 


A number of complaints regarding matters within the jurisdiction of the 
Board have therefore been suspended, and it is proposed to apply to the Supreme 
Court of Alberta for a declaratory order determining the question as provided 
in Section 12(2). 


Organization and Work of the Office 


When I took over my duties, I was provided with a temporary secretary 
for a short period, followed by a temporary secretary who remained with me 
until the appointment of a permanent secretary late in November. An additional 
temporary stenographer was provided for about two weeks. A permanent secre- 
tary and stenographer are now on the staff. 


Each of the ladies who were temporarily employed was particularly 
capable with the result that the office was organized and functioning much 
more quickly than I had anticipated. 


As mentioned before, the positions of Solicitor and Investigator should 
be filled early in the new year. 


Reports to the Legislature 


This report is the first of the Annual Reports required under Section 26(1) 
of the Act. It is based on the calendar year rather than the fiscal year in order 
that it may be tabled at the Session shortly after the conclusion of the year’s 
activities. There have been no cases yet which have necessitated a special report 
under Section 20, Subsections (4) and (5). I shall be pleased to provide further 
information about any aspects of my work as may be desired by the Legislature. 


GEO. B. McCLELLAN 


Ombud 
February 1, 1968 aaa 


Appendix I 


DEPARTMENT OF THE ATTORNEY GENERAL 


67-110-3 


The complainant was detained in a Provincial Gaol. He had been charged 
before the courts with Assault Causing Bodily Harm under Section 231(2) of 
the Criminal Code. He had, he complained, made application for Counsel to 
defend him under the Legal Aid Plan but had been refused twice, as the offence 
for which he was charged was one of those set out in Section 467 of the Criminal 
Code. The Legal Aid Plan has not been extended to cover these offences. 


He was tried without the aid of Counsel. He was convicted and sentenced 
to two years in the Penitentiary—the maximum sentence for the offence. He 
made application to appeal his conviction and sentence. He again applied for 
Counsel through the Legal Aid Plan and was again refused. He then made 
his complaint and request for help to me, admitting at the same time a lengthy 
criminal record. 


I made representations which were placed before the Committee operating 
the Criminal Legal Aid Plan in Northern Alberta, proposing that in these 
enlightened days no person should be sentenced to two years in the Penitentiary, 
when he is without funds, unless he has had an opportunity to have legal advice. 


I was subsequently advised that the Committee agreed with my repre- 
sentation; that Legal Counsel would be appointed and the Appeal Books pur- 
chased to avoid any possibility of a miscarriage of justice. This was done. 


A psychiatric report on the accused, made following charges preferred 
against him in a previous case, was located and made available to Counsel 
for the complainant. 


The subsequent legal proceedings directed to the Appeal itself are 
outside the jurisdiction of the Ombudsman, and my task in this particular case 
was completed with the appointment of Counsel. However, the exclusion of 
persons charged with offences set out in Section 467 of the Criminal Code from 
the benefit of the Criminal Legal Aid Plan remains unchanged. There is there- 
fore no safeguard against the future occurrence of similar cases. 


DEPARTMENT OF THE ATTORNEY GENERAL 
and 
DEPARTMENT OF HEALTH 


67-110-17 
67-130-16 


This was a complaint against two Departments. The complainant, a 
widow, accused the police of wrongfully arresting her adopted son and taking 
him directly to a Provincial Mental Hospital where she claimed he was being 
wrongfully detained. 


Investigation revealed that the adopted son was a physically mature 
man, almost 26 years old. The complainant was away from the farm each week 
working, and returned only on weekends. The young man was left alone to run 
the farm in her absence. His behaviour was such as to cause some concern and 
some fear in neighborhood. 


I found that the information laid against him before a Magistrate was 
laid by a private citizen and a warrant was then issued to the police. 


The police quite properly and lawfully apprehended the young man 
and brought him before the Magistrate. Upon qualified medical opinion, and 
in conformity with the law, he was committed to an Alberta hospital. I found 
the police had acted properly and supported by the necessary legal authority 
in their actions. The complaint was not justified. 


Referring now to the complaint that the young man was being 
improperly detained at the Alberta hospital, I had already ascertained, as 
mentioned previously, that his committal had been lawfully carried out. 


I undertook to advise the complainant of her right to ask for a review 
of her adopted son’s case, and the Division of Mental Health provided me with 
the necessary application forms and advice on procedure. These I forwarded 
to the complainant. 


During a subsequent visit to the hospital the complainant still seemed 
uncertain as to the procedure for a review, and was again provided with the 
appropriate forms by the hospital authorities. She was also given a further 
explanation of the steps to take. She indicated she would seek a solicitor, which 
advice I had given her earlier. 


I found that the complainant’s adopted son had been lawfully committed 
and that all steps had been taken to inform the complainant of the review 
procedure available to her. The complaint was not justified. 


DEPARTMENT OF HEALTH 


67-130-4 


The complainant, a registered psychiatric nurse, complained that she 
had been suspended in May of 1967. She complained that following her appeal 
a lengthy hearing was held, and alleged that no charges were proven against her. 


She was represented by a solicitor. When she wrote me on the 9 Septem- 
ber, she was still under suspension, claiming that she had been asked to resign 
on several occasions. She asked for an investigation so that her position could 
be clarified, and so that she could know what steps she would have to take 
to obtain future employment. 


I communicated with the Department of Public Health requesting a 
discussion with an official who would have knowledge of the background of this 
particular case. 


However, before this could be carried out, I was advised that there had 
been a further review of the complainant’s case and I wrote her on the 21 
September notifying her that my information was that she would have the 
results of the further enquiry within ten days to two weeks. I invited her to let 
me know if no decision reached her within that period. 


I subsequently learned that on October 5, the complainant was notified 
of an Executive Council decision reinstating the complainant and that she would 
take up employment at another Alberta hospital. She was reinstated retroactive 
to May 29, 1967. 


I should point out that I was not called upon to make any recommenda- 
tions in this matter, nor indeed to carry out an investigation further than my 
request for information on the background of the case. The decision to reinstate 
the complainant was apparently made as a result of a further review of her case, 
and not as a result of any recommendation from my office. The case was 
therefore concluded as rectified—reinstated. 


DEPARTMENT OF HEALTH 


67-130-17 


As a matter of historical interest, this was the first complaint received 
and investigated by the Ombudsman for the Province of Alberta. 


The complainant, a patient in an Alberta mental hospital, had written 
his complaint on April 6, 1967, some months before The Ombudsman Act came 
into effect, and almost five months before the Ombudsman assumed office on 
September 1, 1967. 


The complaint was forwarded to me at Ottawa, while I still occupied 
my previous appointment. I therefore returned the complaint to the Clerk of 
the Legislative Assembly, and requested the Department of Health to advise 
the complainant that the Ombudsman could not carry out an investigation until 
he had been officially appointed by Order-in-Council, and had taken office. 


On assuming office, I made this complaint the subject of my first 
investigation. 


The complainant was convicted of murder and sentenced to death. His 
sentence was commuted to life imprisonment on March 18, 1953, and he 
commenced serving his sentence in a Canadian penitentiary. 


On August 26, 1955, he came to an Alberta mental hospital under Section 
61 of The Penitentiary Act (Federal). He improved with treatment and was 
returned to the penitentiary on February 21, 1956. 


He was again admitted to the Alberta Mental Hospital at Ponoka under 
Section 61 of The Penitentiary Act in September, 1961, and has been a patient 
there ever since. 


His complaint to me was that he had made an appeal to the Appeal 
Board (Review Panel) in Calgary, and that his appeal had been intercepted by 
the Medical Superintendent of the Hospital. He went on to point out that he 
was not asking me to rule on his sanity, which he was sure was outside my 
jurisdiction. He asked for a hearing before an unprejudiced medical board. He 
concluded by saying,—“The law provides for an appeal by any patient. I have 
been denied this right.” 


The first stage of my investigation indicated that prior to my taking 
office on September 1st, the complainant’s letter had been the subject of con- 
sideration by the Director of Mental Health. The Director had raised the possi- 
bility of the complainant having a right to a review of his case by virtue of 
Section 9a and Section 17(1)(a) of the Mental Health Act. The Director had 
sought a legal opinion. 


Section 9a of the Mental Health Act is an amendment to the Act made 
in 1966. It provides for the transfer of prisoners from a Provincial Gaol to a 
Provincial Hospital, and their certification. It further provides that such 
prisoners shall be deemed to be confined in lawful custody in accordance with 
the terms of their sentence. 


An amendment to Section 17(1)(a) of the Act, also passed in 1966, gives 


prisoners transferred under Section 9a the right to ask for and receive a review 
of their objection to certification. 
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67-130-17 (Continued) 


The legal opinion which the Director of Mental Health received was 
that the complainant had no rights to a Review Panel under Section 9a of the 
Mental Health Act, as the complainant was not a person in custody in a 
Provincial Gaol and transferred to a provincially operated hospital for medical 
examination. 


The opinion was also expressed that the complainant had been admitted 
to the hospital under Section 61 of The Penitentiary Act, and an exchange of 
letters between the Commissioner of Penitentiaries and the Deputy Attorney 
General of Alberta in 1954 and 1955 implied an agreement which permits the 
direct admission of a prisoner from a Penitentiary to a Mental Hospital under 
Section 19(1) and (4) of the Penitentiary Act. 


Therefore, the situation at the time I commenced this investigation was 
that prisoners sent to the Alberta hospitals from a Provincial Gaol had a right 
to appeal for a review of their certification. Prisoners admitted from Federal 
Penitentiaries were not given any right of appeal. 


I deemed this situation to be discriminatory on the grounds that a 
person’s right to appeal should not be dependent upon which gaol a court had, 
by its sentence, committed him to as a result of a criminal conviction. In such 
a circumstance the difference in sentence of only one day could deprive a man 
years later of his right to appeal against certification as a mental patient. 


I was gratified to find that the Director of Mental Health and the Deputy 
Attorney General agreed that such a situation should not continue. 


Further investigation also revealed that the complainant had been trans- 
ferred from the Penitentiary to the Alberta Mental Hospital at a time when 
the former Mental Diseases Act was in effect. At that time Mental Hospitals in 
Alberta were designated as common gaols under the provisions of the Gaols 
and Prisons Act. The previous Mental Diseases Act was repealed when the new 
Mental Health Act was proclaimed on January Ist, 1965, and the provision by 
which Mental Hospitals were designated as common gaols was eliminated. 


Hence it could be argued that the complainant having been committed 
to a Mental Hospital when it was also a common gaol, came within the provi- 
sions of Section 9a, and was accordingly entitled legally to an appeal under 
Section 17(1)(a) and (4). 


The Federal Penitentiary Act provides under Section 19(1) that the 
Minister (Solicitor-General) may, with the approval of the Governor-in-Council, 
enter into an agreement with the government of any Province to provide for the 
custody in a Mental Hospital, operated by the Province, of persons who, having 
been sentenced or committed to Penitentiary are found to be mentally ill or 
mentally defective at any time during confinement in a Penitentiary. 


No such formal agreement between the Federal Government and the 
Government of Alberta had been entered into at the time of my investigation. 


Furthermore it was learned that prisoners transferred to Alberta Mental 
Hospitals from Federal Penitentiaries were usually transferred first to a 
Provincial Gaol or common gaol and thence to the Hospital. They therefore, 
in my view, come within the provisions of Section 9a of the Mental Health 
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67-130-17 (Continued) 


Act. They had not been certified within thirty days as required by that Section, 
which certification would have made them eligible to appeal for a Review. 
However, so far as could be ascertained the complainant was the only patient 
in this category who had submitted an appeal for a Review. 


Full co-operation and assistance was afforded me in making my investi- 
gation by the Deputy Attorney General and the Director of Mental Health. 
When all the facts outlined in this summary were reviewed, the Deputy Attorney 
General recommended (1) that Penitentiary prisoners previously transferred 
to a Provincial Mental Institute should be certified under the Mental Health 
Act so that they might be given the right to have their cases reviewed by a 
Review Panel; (2) that until such time as a formal agreement under Section 
19 of the Penitentiary Act had been finalized with the Federal Government, 
it was the intention to follow the procedure of transferring a prisoner to a 
Provincial Gaol and then having him transferred to a Mental Hospital under 
Section 9a (1) of The Mental Health Act; (3) that everything be done as soon 
as possible to give the complainant the right of Review; (4) and that the procedure 
of certification be followed in the case of all prisoners transferred from a Peni- 
tentiary directly to a Mental Institute prior to, and after, the recommendation. 


Instructions were forthwith issued to the Superintendent of the Hospital 
by the Director of Mental Health, that the complainant be certified and advised 
of his right to a Review. This was done. The complainant entered an appeal. 
His case was considered by the Review Panel and he was advised in writing 
of the decision of the Review Panel. 


I have been advised that proposed amendments to the Mental Health 
Act have been drafted and forwarded to the Legislative Council for consideration. 
Such amendments, it is hoped, will regulate the whole procedure of accepting 
Penitentiary prisoners in Provincial Hospitals, and ensure that situations such 
as the one complained about, cannot again occur. 


12 


DEPARTMENT OF HIGHWAYS 


67-140-2 


The complainant, a farmer, alleged that the Department of Highways 
changed a water course while re-grading a highway. He pointed out that the 
drain ditch freezes level with ice during the winter, and that at the time of the 
spring thaw, the water runs through his buildings doing damage. He made no 
claim for compensation but wanted the water diverted. 


An examination of the Department of Highways’ records did not reveal 
that the complainant had, at any time, made a complaint to the Department 
of Highways. The Department then referred the matter to the District Engineer, 
and he had no record or knowledge of any complaint being received from the 
complainant. 


Additionally, there has apparently been no alteration in the drainage 
since the original construction of the road prior to 1940, nor was the drainage 
altered during the re-construction completed on the highway in 1960. The 
Department was unable to account for the fact that they had received no 
complaint from the complainant if the situation he alleged had existed for 
some time. 


Of course the complainant should have directed his original complaint 
to the Department of Highways as his first step, and only had he failed to 
obtain satisfaction from the Department, should the complaint be directed to 
the Ombudsman as provided in The Ombudsman Act. However, as the public 
cannot be expected yet to know the extent and limits of the Ombudsman’s 
jurisdiction in the few months that he has been in office, I took up the complaint 
with the Department of Highways. 


The situation at the farm of the complainant was examined, and the 
Department have undertaken to carry out some ditching in the spring when it 
becomes possible to do so. The complaint should then be rectified. 
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DEPARTMENT OF LANDS AND FORESTS 


67-170-3 


The complainant leased a quarter section of Crown land from the 
Government in 1940 on a cultivation lease. He and his family cleared the land, 
built a home and farm buildings; planted hedges, windbreaks and fruit trees. 
At the expiration of the lease the property was available for sale. It was assessed 
by a Department inspector at a value of $30.00 per acre. Although the com- 
plainant now says that raw land in the same area was selling at $3.00 per acre, 
he had written the Department offering to accept the Government's final 
arbitration on the value of the land. Unfortunately a member of the family failed 
to mail the letter until a special land auction was ordered by the Department. 


The complainant bought the land at the auction at $30.00 per acre. He 
was apparently the only bidder. He did not protest the price at that time when 
he might have done so. 


A series of crop failures and bad years resulted in failure to meet the 
payments with interest to the Crown. 


On May 26, 1952, the complainant by letter made his first complaint to 
the Department about the evaluation of the property, a year after he had 
purchased it and when there was no legal authority to reduce the original price. 
The complainant has had difficulties meeting his obligations due to crop failures 
and he appealed to me to secure a reduction in the original selling price of the 


land. 


Even if such a reduction were legally possible, there is in my view every 
probability that protests would be received from neighboring farmers who 
would have bid at the original sale had the price been less than $30.00 per acre. 


Examination of the Departmental files satisfied me that the Department 
had done all it could to assist the purchaser to meet his obligation, except of 
course to reduce the price of the land. In fact his payments, exclusive of taxes, 
for the period May 30, 1952, to March, 1967, had averaged less than $30.00 
per month over a period of approximately 16 years. This appeared to me to be 
a reasonable rental for living space, in addition to which the complainant had 
the use of the land to make a living. 


I found that the Department has not unduly pressed for payment, but 
has taken the stand that there should be at least some reduction in the indebted- 
ness each year, and I suggest that the Department would not be discharging 
its responsibility to the taxpayer if it took any other view. 


There are five children in the family, several of whom are working their 
way through University. Two of the complainant’s sons consulted me personally. 
It was obvious to me that here was a close-knit loyal, hard-working family, who 
eae their father, who now has some health problems, should not 
ose his land. 


I could not agree that the original price of the land could now be reduced 
for the reasons I have previously mentioned, and due to the fact that a precedent 
with incalculable consequences would be established. 


I discussed the problem with senior officials of the Department who 
volunteered a most reasonable plan for clearing the indebtedness, by an annual 
payment with interest of approximately $500.00 for a period of six years. 
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67-170-3 (Continued) 


I conveyed this offer to the two sons previously referred to. They were 
not pleased that the original price could not be reduced, but agreed to consult 
the family and the Department on means of meeting the offer. As they left my 
office the elder son said, “Well, now we know what we have to do”. 


A few days later I was advised by the Department that the two sons 
visited the Department and after a most unpleasant session, paid off the entire 
indebtedness by post-dated cheque. 


Hearing nothing further from the sons, I telephoned the elder son to 
confirm the payment of the total amount owing. 


In my view whatever the circumstances of the original assessment over 
sixteen years ago, it had not been protested by the complainant and it is now far 
too late to change it. I found the Department patient and sympathetic in its 
efforts to give the complainant time to discharge his indebtedness, and at the 
same time it maintained its own obligation to the taxpayer. The complaint was 
not justified. 
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DEPARTMENT OF LANDS AND FORESTS 


67-170-9 


The complainant, a building contractor, allegedly read in the press in 
1962 statements attributed to Ministers of the Government, including the 
Minister of Lands and Forests, that a pulp mill was to be built by a private 
corporation in the Whitecourt area. He further claimed to have heard radio 
news broadcasts along the same lines. 


On the strength of these reports, he closed his operations in one part of 
the Province and moved his equipment and assets to the Whitecourt area where 
he purchased land in anticipation of a building boom. 


He alleged that eventually, due to the inability to obtain financing, the 
pulp mill was not constructed and he was left with the land he had bought 
at Whitecourt. He eventually had to sell out his land at a heavy loss and then 
his equipment to cover his debts. 


He claimed reimbursement from the Government for his losses on the 
grounds that he had been induced to purchase land in Whitecourt on the 
strength of the statements attributed to the Ministers of the Government. He 
had previously put forward his claims to the Government in writing and to a 
Solicitor of the Attorney General’s Department in a personal interview. These 
claims were rejected. 


The written complaint which I received did not indicate that the com- 
plainant had made any real attempt to verify the news stories he had heard, 
prior to his move to Whitecourt. There was no suggestion that he had had 
discussions with his bank manager, or that he had made any direct approach to 
a Government Department, such as the Department of Industry and Develop- 
ment, or had approached any business consultant. Neither did he make any direct 
approach to the Office of the Ministers concerned to verify the accuracy of 
the news reports. 


I came to the conclusion that the complainant accepted at face value 
newspaper and radio reports, and, relying only on such reports, had staked his 
whole capital on a speculative business venture in the Whitecourt area. 
Furthermore, he obviously took no cognizance of the fact that even had the 
pulp mill been built, he would not necessarily have obtained contracts for con- 
struction work in the building of homes. He was in competitive business and, 
other construction firms would no doubt have been interested in the project 
and might well have received most of the available construction work. 


I advised the complainant that in my view he was investing risk capital 
in a venture for which there was no guarantee that he would make a profit and 
he had taken this step on press and radio reports which he had not taken the 
most elementary business precautions to confirm. Unfortunately he failed. The 
complainant does not accept my view and retains the belief that he had an 
unspoken guarantee of success. While I sincerely sympathize with this man’s 
losses at his age, I found that his complaint was not justified, and declined to 
proceed with the investigation. 
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PROVINCIAL PLANNING BOARD 


67-340-5 


Twenty-five complaints, a number of which were by _ petition, were 
received protesting the construction of high rise apartment buildings in an 
area of the City of Calgary known as the Eagle Ridge Development. Most of 
the complainants were original home owners, but some were second owners by 
purchase. 


The general theme of the complaints was that the Eagle Ridge Develop- 
. ment was zoned as Restricted Residential but that despite appeals through the 
approved channels, authority had been given for the apartment development. 


As my investigation was necessarily extensive, the results can best be 
illustrated by including a rather lengthy extract from the letter which I sent 
to the complainants following my investigation. It reads as follows: 

“My views will relate first to the enactment of zoning by-laws for, 
as mentioned above, my functions and duties as Ombudsman relate only to 
administrative decisions, acts or omissions of Provincial Government officials, 
Commissions, Agencies, etc. In this matter, the acts of the Provincial 
Planning Board as they relate to the zoning by-laws of the City of Calgary 
are involved. The by-laws of the City of Calgary which directly or indirectly 
relate to this matter, for which procedures of enactment have been examined, 
are as follows: 


By-Law No. 4916, being the Zoning By-Law of the City of Calgary, 
came into effect on June 19, 1958. This document which covered the whole 
city, not only zoned all the lands within the corporate limits of Calgary but 
also provided for all procedural and administrative processes, and for per- 
mitted uses in the various zones established. The land in question was zoned 
as being within the A-Agricultural District. Records indicate that no objec- 
tions Were made to the by-law in connection with the Eagle Ridge zonal 
categorization, and of course the development of this area had not yet taken 
place. 


Amendment By-Law No. 5377 received the third reading of the 
Council and was finally passed on January 11, 1960. The Provincial Planning 
Board approved the by-law on March 1, 1960. This by-law rezoned the 
Eagle Ridge Subdivision from A-Agricultural to RR-1 Restricted Residential, 
except for two portions which were zoned R-4 General Residential Districts. 
No objections to this amending by-law were made at the public meeting of 
the Council. 


Other amending by-laws which would have direct or indirect relation 
to the sites within the Eagle Ridge Subdivision zoned for R-4 General 
Residential purposes involved the question of height restriction of 40 feet. 
By-Law No. 6617 empowered Council to designate a site as an R-3X site 
or as an R-4X site. This by-law was finally passed by the Council on October 
7, 1965. The Board’s approval was granted on October 27th, 1965. By-Law 
Nos. 6591 and 6618 were abandoned by the Council. 


Insofar as I can ascertain, the procedural steps in connection with 
the above by-laws were all correctly undertaken and I can see no reason 
for an examination of the action of the Provincial Planning Board in connec- 
tion with these matters. There is some significance, in my opinion, that no 
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67-340-5 (Continued) 


objections were made to the Council in connection with the original by-law 
which zoned the Eagle Ridge area for RR-1 Restricted Residential and R-4 
General Residential uses. 


The complaints which I have received made references to various 
actions at the municipal level and my observations in connection therewith 
may be of some benefit. I am informed that first purchasers of RR-1 Restricted 
Residential parcels were required to enter into a covenant which read in part 
as follows: 


“The Purchaser is aware of the following matters and understands and agrees: 


(c) That there are apartment sites presently zoned for such purposes on 
the lands immediately to the west and north of said subdivision in the 
vicinity of the Jennings and Porter residences and that the apartments 
to be built on such sites will be tall buildings and may exceed forty (40) 
feet in height and the Purchaser agrees to the construction of such 
apartment building or buildings and undertakes not to object to or 
resist in any manner whatsoever the construction of the same; and the 
Purchaser further covenants and agrees with the Company that the 
said covenant shall be binding on the Purchaser’s successors and assigns, 
and that upon a re-sale of the property the Purchaser will exact similar 
covenants from their proposed purchaser, and that the Company may 
register notice of the said covenants by Caveat or otherwise as it may 
be advised.” 


I have also seen a photograph of the original subdivision display site 
plan which was required to be placed at a prominent location at the entrance 
to the subdivision, on which was depicted the zoning for the area, including 
the two R-4 sites. 


If you are an original owner it would therefore appear to me that 
you entered into this agreement with your eyes open and and signed away 
any right to object to or to resist in any manner whatsoever the construction 
of apartment buildings. 


If you are a second purchaser and have complained to me that you 
were not aware that apartments would be permitted in the area, you should 
perhaps seek legal advice for, as you will see, the original purchaser under- 
took to exact a similar covenant from you when you purchased the property 
from him. If he has not done so, your quarrel is then with him and it is a 
little difficult to understand why such a condition was not brought to your 
attention in the “search for title”. 


Some complainants point out the undesirable aspect of apartment 
development within the low density residential area and express fear of 
increasing traffic and congestion. The developer has apparently applied to 
develop ten apartment suites within a building containing five storeys to 
attain a height of 57 feet. There are apparently to be two suites to a storey, 
each containing approximately 2,000 sq. feet, and it is believed that the 
suites will be sold individually under The Condominium Act and Regulation 
of the Province. A further application may be made for the erection of 
some ten town houses on the 1.33 acre parcel. The density of proposed 
development is therefore quite low and I wonder if you are aware that 
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under the existing zoning regulations the applicant could have constructed 
on the site in excess of 70 apartment units. A much larger density would 
follow. 


Complaints have been received by me that the decision of the 
Development Appeal Board of the City of Calgary to permit development 
in excess of the 40 foot maximum permitted in the R-4 General Residential 
zone was made at a meeting of which objecting parties were not given an 
opportunity to make representations. Both the Planning Act and the Zoning 
By-Law of the City of Calgary require notification to interested parties. The 
Planning Act also provides by Section 146 that upon a question of juris- 
diction or upon a question of law an appeal lies from the decision of the 
Development Appeal Board to the Appellate Division of the Supreme Court 
of Alberta. Leave must be obtained from a judge of the Appellate Division 
upon application made within 30 days of, in this case, the Development 
Appeal Board decision. 


If you were not notified, you may wish to consider consulting a 
solicitor with respect to the action of the Development Appeal Board. In 
this instance, and J am not qualified to give you legal advice, I suggest you 
might ask your solicitor to consider the possibility of the Development 
Appeal Board entering a defence that there was no need to advise home 
owners as they had already in their original agreement to purchase signed 
away their rights to object. 


You will also wish to consider the end result of such an appeal, if 
indeed leave were given by a judge to appeal. In view of the documents 
you have signed if you are a first owner or the undertaking of the first owner 
to have you sign a similar agreement if you are a second owner, you may 
wish to seek the advice of your solicitor as to the likelihood of a successful 
appeal. 


I must here express my opinion that having regard to the nature and 
circumstances of the complaints and in keeping with the provisions of The 
Ombudsman Act, which restrict my powers of investigation generally to 
the acts or omissions of Provincial Agencies, I cannot find that The Planning 
Board, at the Provincial level, has committed any act which I could in all 
honesty criticize or about which I could recommend a change of procedure. 


Anything which has been done and about which you complain has 
been done at a municipal level where I have no authority to intervene. 
Nonetheless, I would, in summing up, and for emphasis, make two points: 


(1) Unless there are exceptions unknown to me, every first purchaser 
of property in the Eagle Ridge Development signed an agree- 
ment not to object or to resist in any manner the construction 
of apartment buildings on the two sites zoned for such purposes. 
A first purchaser therefore, should have been well aware of the 
conditions upon which he or she bought property and in addition 
the illustrations prominently posted on the property at the time 
of its development clearly indicated those sites which were 
reserved for apartment buildings. 


I am somewhat mystified therefore, why several apparent first 
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owners write me and advise me that they had no knowledge that 
any part of the area has been zoned for apartment buildings. 


(2) A number of second owners have also indicated ignorance of 
the reservation of the two parcels for apartment buildings. If 
this is correct, then their quarrel appears to be with the original 
owner who sold them their home and property, and who was 
also obligated under the original agreement to obtain from the 
second owner his similar covenant. In coming to these conclusions 
I do so on the assumption that all such agreements in their 
original form contained the clause spelled out in this letter or 
one very like it. 


I am somewhat surprised to read the following statement in a letter 
which I received from one of the complainants, apparently representing 
others in the community as well as himself: 


“The majority of residents built homes in the Eagle Ridge area after 
1959 and although most of them were aware of the zoning by-law 
permitting the future construction of an apartment building to R-4 
restrictions, it was generally felt that the type of homes being built 
together with the lot sizes involved, would encourage the developers 
to review the situation and abandon the idea of an apartment 


building.” 


If this state of mind was at all prevalent in the area, then those 
concerned, being aware of the authority to build an apartment block, were 
simply gambling that it would not take place. 


In conclusion my opinion, based on the letters of complaint which 
I have received and upon examination of by-laws of the City of Calgary, 
decisions of the Provincial Planning Board and other documentary evidence, 
is as follows: 


1. I can find no evidence that The Planning Board acted beyond the powers 
of its discretion in arriving at its decisions in connection with the Eagle 
Ridge Development. 


2. There may be the question of procedure, if the Development Appeal 
Board of Calgary did not notify the interested parties of its intent to 
permit development in excess of the 40 foot maximum permitted in the 
R-4 General Residential zone. On the other hand, the Development 
Appeal Board may have been aware that the residents had apparently 
signed away their right to object to the construction of apartment 
buildings. In any event, it would appear to be a matter in which the 
complainants should seek legal advice. 


3. The right of appeal upon a question of jurisdiction or law may be made 
to the Appellate Division of the Supreme Court of Alberta within 30 
days of the decision, with leave from a judge of the Appellate Division. 
Apparently no such appeal has been made and the terms of The Ombuds- 
man Act do not authorize the Ombudsman to intervene in matters where 
there are appeal procedures or review procedures still available to the 
complainant. 


4, Insofar as the actions of the Council or Agencies of the City of Calgary 
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are concerned, having found no fault with The Provincial Planning 
Board, the Ombudsman, in my view, is not entitled to intervene in 
municipal affairs. I have, however, gone so far as to raise certain points 
concerning the original agreements and secondary agreements which 
have come to light during my enquiries and which may be of assistance 
to you in considering your position. 


Finally, so many of the complainants have mentioned their lack of 
knowledge of the intended construction of apartment buildings or the 
reservation of two blocks of the property for that purpose, that I would 
have found it somewhat hard to believe that an intended purchaser could 
have been aware of this intention, had I not seen reproductions of actual 
copies of the agreements for sale. 


If you, as an original purchaser signed such an agreement then it 
would appear that unless a solicitor can find a fault, you have, so far as 
I can see, accepted the situation knowingly at the time you signed the 
agreement. 


If you are a second purchaser and no such clause appeared in the 
agreement of sale you signed or you were not notified of such a reservation 
by the person who sold you the house, then it would appear to me, again 
subject to any legal advice you may obtain privately, that your quarrel, 
if any, is with the vendor who was obligated by the terms of the purchase 
agreement to exact a similar covenant from you. 


I regret that there appears to be no manner in which I can assist you 
unless there is further evidence available which has not been brought to 
my attention and which I have been unable to obtain as a result of my 
extended enquiries.” 


No further representations were received, but one complainant wrote 
expressing his appreciation of the manner in which the investigation was con- 
ducted. I concluded that the complaints were not justified. 
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PUBLIC TRUSTEE 


67-330-3 


The complainant alleged that he had been deprived of the proceeds of 
an estate willed to him by an old friend, as a result of the disposition of the 
estate by the Public Trustee. Investigation revealed that the complainant had 
assisted his friend to set up a shoe repair business in premises which the friend 
rented from the complainant. He had also loaned his friend approximately 
$7,300. In order to raise this money, the complainant mortgaged his own property 
for the sum of $7,950. Unfortunately he did not obtain any security from his 
friend for the payment of this indebtedness. 


The complainant’s friend died in 1964 leaving in his will the sum of 
$100 to his wife, and the balance of his estate to the complainant. There were 
a number of creditors and the debts against the estate far outweighed the 
assets. The latter consisted substantially of the machinery and stock in trade 
of the shoe repair business. 


Letters of Administration with Will Annexed of the estate of the deceased 
were granted to the Public Trustee on February 10, 1966. The Public Trustee 
prepared a statement for all of the creditors showing a pro rata distribution 
to the creditors of 24.38c on the dollar. A copy was sent to the complainant. 
All the creditors accepted the proposed distribution, but the complainant took 
the position that he was entitled to the full amount, and refused to approve the 
proposed distribution. 


Eventually at the suggestion of relatives, the complainant sought legal 
advice and in due course his solicitor advised the Public Trustee that his client 
had instructed him to accept the proposed distribution. A cheque in full settle- 
ment of the claim was forwarded to the complainant. I may say that the com- 
plainant failed to advise me at the time he made his complaint, of his acceptance 
of the proposed settlement. 


The complainant claimed to be in partnership with the deceased. No such 
evidence has been produced. He also feels that the entire estate should have been 
turned over to him, and in this respect he offered to look after the interests of 
the other creditors. 


While his losses were a severe blow to him, I can only find that he was 
an unsecured creditor in the same position as other unsecured creditors. 


As the estate was insolvent, there was no estate to distribute to any 
beneficiaries. 


I find no fault with the manner in which this estate was dealt with by 
the Public Trustee, and the complaint is, in my view, not justified. 
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COMPLAINTS AGAINST PRIVATE BUSINESS 


67-420-3 


In February or March of 1966, the complainant, a lady of 75 years, was 
sold a hearing aid by an Alberta dealer in such appliances. It failed to give 
satisfactory service and the salesman for the dealer replaced it with another. 
It too was unsatisfactory. 


The salesman took back the hearing aid on which the customer had 
paid $249.00 of the full price of $349.00. She received a receipt for the hearing 
' aid from the salesman, in which it was admitted that the device was unsuitable 
because of a health condition. 


Instead of refunding the amount paid by the complainant, the Manager 
of the Company advised her that the firm would sell the hearing aid and she 
would receive an “approportioned” refund. 


Despite considerable correspondence the complainant received no 
refund and correspondence from the Manager made it clear that any refund 
was dependent on the re-sale of the hearing aid. 


On October 6, 1967, approximately a year and seven months after the 
original purchase, the complainant had still received no refund of her payment, 
and she then complained to me. 


This complaint did not come within the functions of the Ombudsman, 
as set out in paragraph 11(1) of The Ombudsman Act. I therefore referred it 
to the Licenses Branch of the Department of Industry and Development. 


As a result of representations made by the Licenses Branch, the com- 
plainant received a financial settlement from the Company which was acceptable 
to her. She advised me by letter of the settlement and expressed her thanks 
for the action taken. 
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COMPLAINTS AGAINST PRIVATE BUSINESS 


67-420-1 


The complainant and his wife, who are old age pensioners, had purchased 
a new gas furnace for their home, and had signed a contract. The dealer selling 
this brand of furnace in that area of the Province, was situated in a city some 
distance away, but was represented’ by an agent in the town in which the 
complainant resides. 


The furnace was installed in the winter of 1966/67 during particularly 
cold weather. The contract called for the existing chimney to be re-lined. The 
complainant alleged that the agent had indicated it was too cold to work on 
the lining of the chimney at that time, but that he would have it done when 
there was a moderation of the weather. 


The agent did not return, and although the complainant enquired about 
the completion of the lining of the chimney, no action was taken to fulfill this 
part of the contract. 


Subsequently the complainant saw a notice in the local newspaper that 
the agent was no longer connected with the main dealer in the city first referred 
to. The complainant then wrote several letters to the dealer and alleged that 
he received no reply, nor was any action taken to complete the lining of his 
chimney. He complained to the Ombudsman in September, 1967, shortly after 
the Ombudsman assumed office. 


This would normally have been a matter for civil settlement between 
the complainant and the company, except that it was learned that the dealer 
was licensed by the Province to operate his business. The matter was therefore 
referred to the Director, Licensing of Trades and Businesses in the Depart- 
ment of Industry and Development. The representative of the Director brought 
the matter to the attention of the dealer and the Ombudsman was subsequently 
advised that the work had been completed. . 


The complainant, almost immediately, brought to the attention of the 
Ombudsman that two employees of the dealer had arrived in a panel truck in 
front of his home in October, made no effort to contact the complainant, but 
went up to the rooftop and put a section of pipe down the chimney. They then 
left, again without speaking to the complainant. The complaint reported 
that the pipe placed down the chimney had gone past the stove outlet from 
the kitchen into the chimney, leaving no place for the gas to escape and the 
kitchen stove would not stay lit. 


The Ombudsman’s office again consulted the Director of Licensing, and 
the matter was referred to the Chief of the Gas Inspection Service of the 
Department of Labour. The result was that the employees of the dealer were 
required to return to the job and complete it to satisfactory inspection service 
with the representative of the Gas Inspection Service remaining on the property 
until the work was completed. He then inspected it and approved it. 


The Ombudsman’s office received a letter of thanks from the complainant 
copies of which were passed to the Director of Licensing of Trades and Busi- 
nesses, and the Chief Gas Inspector. 


This complaint is indicative of a number of others received where there 
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are existing departments and branches of the Government with authority to 
rectify matters such as the one reported, but they are not made aware of the 
facts because the complainant does not know of the existence of such a depart- 
ment. It is hoped that by reporting such cases, the public will, in time, become 
more widely aware of the existing means of obtaining assistance within the 
Government service. 
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REQUEST FOR ASSISTANCE 


67-470-6 


The complainant, a prisoner in a Provincial Gaol, was awaiting trans- 
portation to a Federal Penitentiary following his conviction on several counts 
of Breaking and Entering under the Criminal Code. He had a record of a 
number of similar convictions, and was sentenced to two years in the Peni- 
tentiary. He complained to the Ombudsman that he had not been given Legal 
Aid for which he had made application. On his first appearance before a Magis- 
trate he was remanded for about six days. At that time he applied for Legal 
Aid. 


When he was returned from the Provincial Gaol to the Court for his 
second appearance, he pleaded “guilty”; and waived his right of appeal, before 
the interviewing Solicitor could speak to him. 


The Form which the complainant filled out in his first application for 
Legal Aid carried the following instruction at the top of the page: “Advise 
Magistrate in your next court appearance that you have applied for Legal Aid, 
and request a short remand.” 


Although the accused had applied for Legal Aid, he had failed to follow 
these clear instructions. 


The interviewing Solicitor saw him shortly after his conviction at which 
time it was too late, through no fault of the Solicitor. Furthermore, the com- 
plainant admitted to the interviewing Solicitor, and later to me in writing, that 
he had committed the offence of which he had been convicted. 


The complainant in his letter to me outlined certain information about his 
personal efforts and the efforts of friends and advisers to overcome his criminal 
tendencies. He felt this information, if placed before the court, might have 
had a bearing on his sentence. 


I wrote to him following his arrival at the Penitentiary suggesting to him 
that he apply for parole when he was qualified and I undertook to forward the 
letter he had written to me, to the Chairman of the National Parole Board at 
Ottawa. 


. This I did and the Chairman of the National Parole Board forwarded 
information to the prisoner which, in my view, will be of the utmost assistance 
in directing his behaviour towards earning a parole in due course. 


I found no fault with the administration of the Legal Aid Plan in this 
case. The complaint was not justified. 
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Appendix III 


THE OMBUDSMAN ACT 1967 


Texts of Sections Referred to in Summary 


(1) It is the function and duty of the Ombudsman to investigate any decision 


(1 


) 


Se 


or recommendation made, including any recommendation made to a 
Minister, or any act done or omitted, relating to a matter of administra- 
tion and affecting any person or body of persons in his or its personal 
capacity, in or by any department or agency, or by any officer, employee 
or member thereof in the exercise of any power or function conferred 
on him by any enactment. 


Nothing in this Act authorizes the Ombudsman to investigate 


(a) any decision, recommendation, act or omission in respect of which 
there is under any Act a right of appeal or objection or a right to 
apply for a review on the merits of the case to any court or to any 
tribunal constituted by or under any Act, until after that right of 
appeal or objection or application has been exercised in the particular 
case or until after the time prescribed for the exercise of that right 
has expired, or 


(b) any decision, recommendation, act or omission of any person acting 
as a solicitor for the Crown or acting as counsel for the Crown in 
relation to any proceedings. 


If any question arises as to whether the Ombudsman has jurisdiction to 
investigate any case or class of cases under this Act, he may, if he 
thinks fit, apply to the Supreme Court of Alberta for a declaratory order 
determining the question. 


If in the course of the investigation of any complaint it appears to the 
Ombudsman 


(a) that under the law or existing administrative practice there is an 
adequate remedy, other than the right to petition the Legislature, 
for the complainant, whether or not he has availed himself of it, or 


(b) that, having regard to all the circumstances of the case, any further 
investigation is unnecessary, he may in his discretion refuse to investi- 
gate the matter further. 


The Ombudsman may, in his discretion, refuse to investigate or cease 
to investigate any complaint 


(a) if it relates to any decision, recommendation, act or omission of 
which the complainant has had knowledge for more than 12 months 
before the complaint is received by the Ombudsman, or 

(b) if in his opinion, 

(i) the subject matter of the complaint is trivial, or 


(ii) the complaint is frivolous or vexatious or is not made in good 
faith, or 


(iii) the complainant has not a sufficient personal interest in the 
subject matter of the complaint. 


36 


